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('©") Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-122/2022-23 and 17.02.2023

(rr)
i:rm:cr~~/ 9;fi~~T~.~ (3rcfu;r)
Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

art#a#r faial
('ef) Date of issue

21.02.2023

(s-)
Arising out of Order-In-Original No. PLN-AC-STX-25/2021-22 dated 03.03.2022 passed by

the Assistant Commissioner, CGST, Division-Palanpur, Gandhinagar Commissionerate

<$141wtia, 9iT -;:rn:r ~ -craT /
Shri Narendrakumar Madanal Agrawal (Prop. of M/s

('cf) Name and Address of the Nikhil Mandap Decoration), Gujarati Machi Vaas,
Appellant Deesa, Gujarat-385535

Rt? rfsz z4-s@gr a sriatgrrsmar?at azsarr h 7fr zrnf@fa7 aat@ +T@ TT
sfenatl #t sf#a srzrarterrnaer r(r#mar&, #urfasra fsagtmar?1

Any person .aggrieved by this 1Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

'ffKcf -m:cfiR cpl"T[U&TUT~:-
Revision application to Government of India:

(1) a#ah 3gra gr4 sf@2fur, 1994 ft arr raaRt aarg ·rgmtaia?gal err #t
3T-ntr h qrv{a ah siasfgrru 3ma afta, staat, fl iat,ua fr,
atfif, sRlaa tra, «iaamf,£f«ft: 110001 #r #rst fez:

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of .Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) zRm Rt gf a? sa @fl ztar arkfftserrtat4tat a fft
masrt(gr sssrtttaaagf, at faft sort zrwera az [ft tat
a fa#fl sarit gtr #r4aretr g&gt

In case of any loss of goods where the loss occur in transit from a facto
warehouse or to another factory or from one warehouse to another during the ~,,.,. ,.
of processing of the goods in a warehouse or in storage whether in a facto _<s

warehouse. w :..:,; r .e
1 I



('©") marzfhftug at regfa Tfa ct alaramth [afft ? sq#tr greenmgT

area gr«aaRaz#mtRt sa ?harzft rg atvarfffaa z
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) ifaa sgtaa ft 3gr tea eh rata fu st z4€t fee mr ft&?#k srr sit zr
at a fa h lea srg#, sf aauRa atr r ratf@ sfeRu (i 2) 1998

nrr 109 era f4a fag Tuz
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hrsat« green (nf) Ralat, 2001 a fa 9ziafa faff@ mr tier <z-8t
4fat it, fazr h 7fazr fa faa fl re eh fiapa-sr u fa sr t-t
fail k tr 5fa saa far star afeu sh arr rar < mr gr gflf a siafa ur 35-a 6
f.:rmftcr fr ah gnat?q ahrrt-64ta fr fa ft z)ft afeuu

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf sea ah arr sziirza g4 ta sq?t at5ata 3tat s?t 20o/- #trarr ft
str sit saziiq (cfi½ cacar sarr gt at 1000 / - clTT" 'Cfilff W@R clTT"~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

mm green, ah€l sgrar gt4 viat 91{ ?,j44la aratf@4Ur aufsf
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) {trarar gasf2fr, 1944 fr arr 35-4/35-z h siafa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2)
gr< green viaa sf)Rt utzrf@2raw (fee) Rt ff@aar 2Rr Rf0mar, zrarara2ma tar,

agtl sr4,a, @r1arr, szrarara-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asanva, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of. Central Excise(Appeal) Rules, 2001 and shall be
accompanied · against (one which at least should . be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
·;efuµd is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the for
crossed bank draft in favour of Asstt. Registar of a branch of any nominate pu

. 2
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) z@zr arra&ggit armar?gr ztar? at 4@# gr sirfu #tr mrgarsfa
it fr mar arfeu sr as a zta su sf fR mm ffl cWr -?1-mt~ ~p.:rrff~ \°$\9lffi4

ran7ant2law Rt u4 srft qr #taaRt v43a fur star&t

In case of the order covers a number of order-in-Original, fee for each O.I.O. ·
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-414ta gtca sf2far 1970 zrr ti)fen Rt s4qt -1 sia«fafafRa fu garst
neat zTqs?gr zrnfefa ff4a qf@2rata st±gr? r@a tr ca4fa s6.50 # ant 1r4(

gas fez «r@tr fez
One copy of application or O.I.O. as the case. may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled'""I item of the pourt fee Act, 1975 as amended.

(5) s st ii@aRtr fiata faiRt st ftasaffa fRut sarar ? it far
) gr«a,ht srraa gr«eavi#at# er4fa rtf@2rar (staffae) f.:t-4i:r, 1982 if Hftcr~t

Attention in invited to the rules covering these and other related .matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +fr gr«ea, ha sqrar green viarmaft arnf@#UT (fr@z) uk 4fa sftatr
afr+in (Demand) v is (Penalty) 9iT 10% pf sar mar sfaf2 zraif, srfernaa sat
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

ah4tr5r gr«cen st hara h siaif, sf@a gtr afarRt ir (Duty Demanded) I

(1) ~ (Section) llD t~f.:rmftcr°(ffu ;
(2) far+a@dz#kz Rt af@rt;
(3) adz feefit ahfa 6 hag?rf@

0
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <agr#fa srft nf@rwr ahr szt greet srrar gear ur ave f@a(fa zt at ii fu sq
gr«eea # 10% {srara r sit sazt ?ha avs faif@a gt aaas%10% para rRtmmfr?

In view of above, an appeal against this order shall lie before the Tribunal on
t of 10% of the duty demanded where duty or duty and penalty are in dispute,
ty, where penalty alone is in dispute." ·

3
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Rf z?/ ORDER-IN-APPEAL

The present appeal has been filed by M/s. Agarwal Narendrakumar Madanlal

[Proprietor of M/s Nikhil Mandap Decoration], Gujarati Machi Vas, Sadar Bajar, Deesa

385535, Distt. Banaskantha (hereinafter referred to as the "appellant") against Order

In-Original No.PLN-AC-STX-25/2021-22, dated 03.03.2022 [hereinafter referred to as

the "impugned order"] passed by the Assistant Commissioner, CGST & C.Ex., Division:

Palanpur, Commissionerate: Gandhinagar [hereinafter referred to as the "adjudicating

authority"].

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No.AGMPA4259PSD001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed

in the total income declared in Income Tax Returns/26AS when compared with

Service Tax Returns of the appellant for the period FY. 2015-16. In order to verify the

said discrepancies as well as to ascertain the fact whether the appellant had 0
discharged their Service Tax liabilities during the period FY. 2015-16, letters dated

14.05.2019, 13.12.2019 and 10.01.2020 were issued to them. The appellants failed to

file any reply to the query. It was also observed by the Service Tax authorities that the
. . .

. appellants had not declared actual taxable value in their Service Tax Returns for the

relevant period. It was also observed that the nature of service provided by the

appellant were covered under the definition of 'Service' as per Section 65 B(44) of the

Finance Act, 1994, and their services were not covered under the 'Negative List' as per

Section 66D of the Finance Act,1994. Further, their services were not exempted vide

the Mega Exemption Notification No.25/2012-S.T., dated 20.06.2012 (as amended).

Hence, the services provided by the appellant during the relevant period were 0
considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the FY. 2015-16 was determined on the basis of value of

difference between 'Sales of Services under Sales/Gross Receipts from Services (Value
. . .

from ITR)' as provided by the Income Tax department and the 'Taxable Value' shown

in the Service Tax Returns for the relevant period as per details below:
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TABLE
(Amount in Rs.)

Period Total Income Income on Differential Rate of ServiceTax
as per ITR-5 which ofValue as Service Tax Demanded

Service Tax per Income [Including
paid Tax Data Cess]

[1s Halfyear]
2015-16 12,25,725 00 12,25,725 14.5 % 1,77,730

4. The appellant was issued a Show Cause Notice vide F.No. IV/16-01/PLN/Prev/ TP

/SCN/2020-21, dated 11.06.2020, wherein itwas proposed to:

> Demand and recover service tax amounting to Rs.1,77,730/- under the proviso to

Section 73 (1) of the Finance Act, 1994 alongwith Interest under Section 75 of the ·

0 Finance Act,1994;

► Impose penalty under Section 77(2), 77(3) (c) and 78 of the Finance Act, 1994;

5. The said Show Cause Notice was adjudicated ex-parte vide the impugned order

wherein:

» Demand for Rs.1,77,730/- was confirmed under Section 73(1) of the Finance Act,

1994;

► Interestwas imposed to be recovered under section 75 of the Finance Act, 1994;

► Penalty amounting to Rs.1,77,730/- was imposed under Section 78 of the Finance

Act, 1994;

0 ► Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act, 1994;

» Penalty of Rs.10,000/- was imposed under Section 77(3)(c) of the Finance Act,

1994.

6. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on following grounds:

► The appellant was providing the Pandal & Shamiana Services in the name of

Nikhil Mandap Decoration. During the period, they also provided the services to

(i) Smt. Goriben Mangalchand Jain Charitable Trust, Dantrai; & (ii) Vijay

Hanuman Sanaya Ashram, Palanpur, for religious ceremonies. These services

are exempted vide Sr.No. 5(b) of Mega Exemption Notification N0.25/2012-ST,

ted 20.06.2012 (as amended).

. .
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>> Therefore, actual working of taxable amount under Service Tax for FY. 2015-16

is as under :

Particulars Amount {In Rs.}

Total sales as per P & L Account. 12,25,725

Less: Exemption for services provided for religious ceremony. c 2,50,000

Taxable value for Service Tax. 9,75,725

Less : Basic threshold exemption max upto Rs.10 lacs. -) 9,75,725

Net Taxable Value 0

It is clear from the above working that the appellant was eligible for exemption

of service provided for religious ceremony and basis threshold limit and hence

not liable for Service Tax.

► The appellant has relied on various case laws in support of their claim on the

issues of limitation, imposition ofpenalty under Sections 77, 78 etc.

7. It is observed that the appellant is contesting the demand of Service Tax

alongwtih Interest & also imposition of penalty total amounting to Rs.3,75,460/

[i.e. Service Tax Rs.1,77,730/- Penalty Rs.1,77,730/- Penalty Rs.10,000/- & Penalty

Rs.10,000/-] confirmed/imposed under Section 73(1), Section 78, Section 77(2) and

Section 77(3) (c) of the Finance Act, 1994, respectively. Upon scrutiny of the appeal

papers filed by the appellant on 25.04.2022, it was noticed that they had submitted

DRC-03 dated 23.04.2022 showing payment of Rs.13,330/- towards pre-deposit in

terms of Section 35F of the Central Excise Act, 1944.

8. The CBIC had, consequent to the rollout of the Integrated CBIC-GST Portal, vide

Circular No.1070/3/2019-CX, dated 24.06.2019, directed that from 1s July,2019

onwards, a new revised procedure has to be followed by the taxpayers for making

arrears of Central Excise & Service Tax payments through portal "CBIC (ICEGATE) E

payment". Subsequently, the CBIC has issued Instruction dated 28.10.2022 from

F,No.CBIC-240137/14/2022-Service Tax Section-CBEC, wherein it was instructed that

the payments made through DRC-03 under CGST regime is not a valid mode of

payment for making pre-deposits under Section 35F of the CEA 1944 and Section 83 of

the Finance Act, 1994.

0

0
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9. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be
v. E'

entertained unless the appellant deposits 7.5% of he duty in case where duty and

penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant

legal provisions are reproduced below:-

"SECTION 35F: Deposit of certain percentage of duty demanded or
penalty imposed before filing appeal. The Tribunal or the Commissioner
(Appeals), as the case may be, shall not entertain any appeal

(i) under sub-section (1) of section 35, unless the appellant has deposited
seven and a half per cent. of the duty, in case where duty or duty and
penalty are in dispute, or penalty, where such penalty is in dispute, in
pursuance of a decision or an order passed by an officer of Central Excise
lower in rank than the .[Principal Commissioner of Central Excise or
Commissioner of Central Excise];"

10. The appellant was, therefore, called upon vide letter F.No. GAPPL/COM/STP/

795/2022-APPEAL dated 09.11.2022 to make the pre-deposit in terms of Board's

Circular No.1070/3/2019-CX dated 24.06.2019 read with CBIC Instruction dated

28.10.2022 and submit the document evidencing payment within 10 days of the

receipt of this letter. They were also informed that failure to submit proof of pre

deposit would result in dismissal ofthe appeal for non-compliance in terms of Section

35F of the Central Excise Act, 1944. A reminder letter F.No. GAPPL/COM/STP/795/

2022-APPEAL dated 13.12.2022 was also issued to the appellant to make the pre

deposit and to submit the document evidencing payment within 7 days of the receipt

of the letter

0 11. However, no communication was received from the appellant, nor did they

submit evidence of pre-deposit in terms of Board's Circular No.1070/3/2019-CX,

dated 24.06.2019. It is observed that though sufficient time was granted to the

appellant to make the payment of pre-deposit in terms of Circular No.1070/3/2019

CX, dated 24.06.2019, they have failed to furnish proof of revised payment of pre

deposit of 7.5% of the duty/ Tax made in terms of CBIC Instruction dated 28.10.2022

issued from F.No.CBIC-240137/14/2022-Service Tax Section - CBEC.

12. I find it relevant to mention that the Instruction dated 28.10.2022 was issued by

the CBIC consequent to the directions of the Hon'ble Bombay High Court in the case of

Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No. 6220 of 2022,

which is reproduced below :
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"8 Therefore, it does appear that the confusion seems to be due to there
being no proper legal provision to accept payment of pre-deposit under
Section 35F of the Central Excise Act, 1944 through DRC-03. Some appellants
arefiling appeals after making pre-deposit payments through DRC-30/GSTR
3B. In our view, this has very wide ramifications and certainly requires the
CBI & C to step in and issue suitable clarifications/guidelines/ answers to the
FAQs. We would expect CBI & C to take immediate action since the issue has
been escalated by Mr.Lal over eight months ago."

13. In terms of CBIC's Instruction dated 28.10.2022, I find that the payment made

vide DRC-03 cannot be considered as valid payment of pre-deposit. In terms of Section

35F of the Central Excise Act, 1944, the Tribunal or Commissioner (Appeals), as the

case may be, shall not entertain any appeal unless the appellant has deposited 7.5% of

the duty, in case where duty or duty and penalty are in dispute. These provisions have

been made applicable to appeals under Section 85 of the Finance Act, 1994. Hence, this

authority is bound by the provisions of the Act and has no powers or jurisdiction to

interpret the mandate of Section 35F in any other manner. As such, I hold that for

entertaining the appeal, the appellant is required to deposit the amounts in terms of

Section 35F, which was not done. I, therefore, dismiss the appeal filed by the appellant

for non-compliance of the provisions of Section 35F of the Central Excise Act, 1944.

14. In view of the above, the appeal filed by the appellant is dismissed for non

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vide Sub-section (5) of Section 85 of the Finance Act, 1994.

15. z4«aaf arr asf Rt n{sf#Rqala 54ta a0a fat srar?t
The appeal filed by the appellant stands disposed of in above terms.

0

0
.· pe20)

(Akhilesn Kumar) A03
Commissioner (Appeals) "

Date:17.02.2023

wt2z
(Ajay um r Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD / SPEED POST
4'

To,
M/s. Agarwal Narendrakumar Madanlal,
[ Proprietor of M/s Nikhil Mandap Decoration],
Gujarati Mochi Vas,
Sadar Bajar, Deesa-385535,
Distt. Banaskantha, Gujarat.

Copyto:

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Palanpur, Commissionerate:

Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

@+Garae.
6. P.A. File.
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